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This case has umukivotumctranscript. Citations x» preliminary and pua+trialhearings
will include the date of the relevant hearing, c.g.OP (date ) page number. Volumes one
and two uf the trial transcript dated October ll l5,2OlU will appear uoR̂P^without
reference 1odate.

2 The trial court excluded any reference to defendant's community custody status at trial.
RP 16-17.
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3 Alt proceedings related to t competency ufu defendant to stand trial mo t pending
charge are also excluded i000mpuduQ the time for trial. CrO3.3(m)(l). The period
excluded tinder CrR 3.3(e)(1) begins on the date when the competency exarnination is
ordered and terminates when the cour enters a wr order finding the defendant
competent.
4

Appellant's Brief ("App.Br.")



Date: 
5

Proceeding: Trial Date: Time for Trial:

1. 5119/10: Arraignment
6

7/12110 60 days
2. 6/17/10: Competency Eval Order Struck 31 days
3. 7/22110: Competency Order 8/19/10 31 days
4. 7/29110: Waiver of Counsel" 8/19/10 24 days
5. 8103/10: Pro Se Discovery demand

12
8/19110 18 days

6. 8103/10: Continuance' 3 9/13110 Excluded

7. 9/13/10: Continuance 14 9114/10 29 days
8. 9/14/10: Continuance 9121/10 Excluded

9. 9/21110: Continuance' 6 9/23/10 Excluded

10. 9/23110: Case Called for Trial 9/23110 30 days

Defendant filed a pro se motion to compel several witness

interviews at the August 3, 2010, hearing. CP 132-138. The prosecutor

requested the continuance to prepare defendant's case for trial as it was

assigned to her one week before while she was preoccupied in a month

long trial which concluded that morning. RP (Aug. 3) 2; CP 61.

Defendant objected, claiming the continuance violated his constitutional

speedy trial right. Id. 2-7. Defendant did not assert his time for trial right

under CrR 3.3 at the August 3, 2010, hearing but relies on it to appeal his

A 2010 calendar has been added as an appendix for the reader's convenience. Appendix
A. See ER 201.

CP 1-2.

CP 75-78.

Defendant's trial date had only been rescheduled prior to the challenged continuance to
accommodate defendant's competency evaluation. CP 75-78, 128-129.
9 CP 130 -131. Incorrectly filed as "Order to Compel Production."
10 "Order For Hearing" CP 128-129.
11 RP (Jut. 29) 25.
12 CP 132-138.

CP 61

14 CP 65

16 CP 70

17 RP (Sep. 23) 17
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conviction. Id. at 1-7; App.Br. at 3. Id. at 2-7. The court found "good

cause" to set the trial date to September 13, 2010. Id. The challenged

order provided the following reasons for the delay:

DPA newly assigned[,] discovery needs to be provided to
defendant], defendant is requesting an investigator."

On August 27, 2010, defendant moved to continue the omnibus

a. Defendant did not preserve an objection to
the challenged continuance under CrR 3.3.

A defendant held in custody does not have a constitutional right to

7 - MahoneResponse.doe
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days to September 4, 2010, pursuant to CrR 3.3(g)'s cure period provision

if invoked by August 26, 2010. Defendant eliminated the court's ability to

call his case before time expired by waiting until September 13, 2010, to

raise his time for trial objection. Since defendant failed to abide by the

strict requirements of CrR 3.3 this assignment of error should be rejected.

b. Even if preserved, defendant's time for trial claim
fails on its merits because the challenged
continuance was a proper exercise of the trial
court's discretion.

T]he court may continue the trial date when such continuance

is required in the administration of justice and the defendant will not be

prejudiced in the presentation of his or her defense...." CrR 33(f)(2).

The phrase "administration of justice" is not limited to the administration

10 - MahoneResponse.doe
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Deputy prosecutors, particularly those in ... heavily
populated counties, are required to try cases back to back,
day after day, and month after month, and year after year.
It is not humanly possible to work under this kind of
pressure and stress, for months and years at a time, without
extended vacation ... [T]o deprive deputy prosecutors of
the dignity they deserve ... would result eventually ... in

less effective justice as well as in unfairness in the
administration ofjustice."

64 Wn. App. 755-767, 828 P.2d 1106 (1992).

12 - MahoneResponse.doe



lauding the officer murders perpetrated by Maurice Clernmons. CP 73-74.

The Court of Appeals has recognized that depriving prosecutors working

under the stress of back to back trials time needed for vacation would

eventually result in "less effective justice as well as unfairness in the

administration of justice." See Kelly, 64 Wn. App at 755-767. The same

principle must hold true when a prosecutor's preoccupation with a month

long trial compels her to request one brief continuance to prepare a newly

assigned felony case with an outstanding defense discovery request. It

would be strange if the time for trial rule contemplated time for a

prosecutor's vacation but did not allow time for a prosecutor actively

working on multiple cases to prepare between trials.

The challenged continuance also advanced the administration of

justice by providing time for previously provided discovery
is

to be

redirected to a pro se defendant who began representing himself five days

before. RP (Ju1.29) 25; CP 59, 61, 62, 64. It was also reasonable for the

court to perceive the justice in granting the challenged continuance over

defendant'sunsubstantiated objection when the continuance afforded him

an adequate opportunity to conduct multiple witness interviews he averred

must be granted ... in order for [him] to receive a 'FAIR' [sic] trial." CP

132-138.

CP 59, 62, 64.

13 - MahoneResponse.doe
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preparations, juror selection, objections, witness
examinations, argument, evidentiary rules and jury polling.

CP 86-91. On July 29, 2010, defendant told the court:

I wish to represent myself ... under the Washington
Constitution, Article 1, Section 22. 1 want to invoke that
right to represent myself as pro se under the 6 h̀ Amendment
of the United States Constitution."

17 - MahoneResponse.doe



Defendant was accurately informed of the maximum base sentence and jurisdictional
maximum; the low end of the standard range was misstated as four months instead of nine
months.

MahoneResponse.doe



or depriving him of a constitutional right. The steadfastness of

defendant's decision was made clear over the course of two hearings.

Defendant twice invoked his constitution right to represent himself and

twice rejected the court's invitation for him to reconsider that decision.

RP (Jul. 29) 21; (Aug. 27, 2010 7. Defendant's waiver was unequivocal.

The record makes it equally clear defendant understood the

seriousness of his offense, to include the potential consequences.

Defendant was informed of his felony harassment charge could result in a

five year sentence. RP (Jul. 29) 10-14. Defendant was uniquely capable

of appreciating the reality of spending five years in prison as he had

recently spent fifteen years in prison where he assisted other inmates seek

collateral relief of their own convictions. RP (Jul. 29) 9. Defendant was

reminded of his potential consequences when he still had time to seek the

reappointment of counsel. RP (Sep. 23) 6; CP 3-4. It is not reasonable to

maintain that the gravity of defendant's circumstances remained unknown

to him.

Defendant also understood the risks associated with incompetently

navigating the technical rules of a criminal trial. RP (Jul. 29) 15-18.

Defendant told the court: "[He was] fully aware of all the repercussions of

his] representation[,]" and "very familiar with the Constitution, the

Washington State statutes, Revised Code of Washington ... court system

19 - MahoneResponse.doe



demonstrated ignorance of the rules put him at a substantial disadvantage

at trial). The trial court at bar did not merely alert defendant to the abstract

or potential pitfalls of representing himself, it cited concrete examples of

defendant's proven limitations as evidence of his potential inability to

ensure a fair trial while strenuously urging him to pen-nit reappointment of

counsel. The court confronted defendant with the difficulties he had

already encountered one month after accepting his waiver:

20- MahoneResponse.doe



attorneys you were complaining about ... And I'm going to
again ask you to reconsider your decision to represent
yourself in this case, because I would like you to have a fair
trial. And I'm not seeing that that will happen if you
continue representing yourself.

RP (Aug. 27) 7-8. The court also cited defendant's failure to adequately

conduct his own discovery as further evidence of how he was

disadvantaged by his own representation. Id. at 8. Defendant agreed with

the court's assessment of his shortcomings, but rejected the court's offer to

reassign counsel, claiming that "[e]verythin[g] [was] going to fall into

place." Id. at 8-10. Defendant then objected to the court's appointment of

standby counsel after being informed:

The court] continue[d]tohave grave concerns about [his]
ability to represent himself ...given the various appearances
and issues that th[e] [c]ourt ... had to deal with since [he]
had been allowed to represent himself ....

The trial court was confronted with a defendant who was

undeterred by his admitted disadvantages. The court was not empowered

to interfere with defendant's constitutional right to represent himself to

protect him from himself. Assistance of counsel is to "be an aid to a

willing defendant[,]" it is not to be 'thrust[ed] ... upon the accused, against

his considered wish." Faretta, 422 U.S. at 820. "[A]though he may

conduct his own defense ultimately to his own detriment, his choice must

21 - MahoneResponse.doe
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a. Defendant acknowledged he was on community

custody at the time of his offense.

The court may rely on a defendant's acknowledgment of his or her

Defendant's community custody status was intricately related to

his case as it was the reason he was incarcerated when he committed the

23 - MahoneResponse.doe



b. Defendant's community- custody _point was
authorized by statute.

lit

a defendant's offender score if the defendant is being sentenced for an

offense committed while he or she was under community custody.

Community custody" means that portion of an offender's
sentence of confinement in lieu of earned release time or

imposed as part of a sentence ... and served in the

community subject to controls placed on the offender's
movement and activities by the department.

For the purpose of RCW 9.94A.525, community custody includes

community placement or postrelease supervision, as defined in RCW

9.94B. "Community placement" means:

that period of time during which the offender is subject to
the conditions of community custody and/or postrelease
supervision, which begins either upon completion of the
term of confinement (postrelease supervision) or at such
time as the offender is transferred to community custody in

24 - MahoneResponse.doe



20
Statutory interpretation begins with the statute's plain meaning. Plain meaning isto

be discerned from the ordinary meaning ofthe language at issue, the context ofthe statute
in which that provision is found, related provisions, and the statutory scheme as a whole."
Lake v. Nyvvoerem& Homeowners Assn, l69 Wu26516,526,243P.3d1283(2010)
internal citations and quotations onuittcd). "If the statute im unambiguous after areview
of the plain meaning, the court's inquiry io*uoeud.~Id. ^^[B]ccaume ... some measure

of vagueness is inherent in the use of language, [appellate courts] do not require
impossible standard of specificity or absolute ugroemcrx.^ State v. Cu/nn, 163 Wu. App.
659,673,2689.3dV46(28ll)(citingState u Watson, l600Vu2dl.7,l54P.3d909

internal quotation marks and citations uxi1tcd). "In addition ... citizens may
need to utilize other statutes and court rulings to clarify the meaning of a statute and
appellate courts] consider such materials presumptively available to all citizens." 6l
citing Watson, l60Wn.2dot8).

25-
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who commit crimes after being incarcerated for community custody

violations would receive more lenient sentences than similarly situated

offenders who are otherwise in compliance. Defendant advocates this

outcome with reference to statutes designed to prevent offenders from

getting undeserved credit against a community custody sentence while

they are incarcerated, not to shield recidivist offenders from

27 - MahoneResponse.doe
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The trial court unmistakably relied on the jury's aggravating

circumstance verdict when it imposed defendant's exceptional sentence.

Defendant'sjudgment and sentence states:

S]ubstantial and compelling reasons exist which justify an
exceptional sentence ... above the standard rage for
Count(s) I ...Aggravating factors were ... found by jury by
special interrogatory.

CP 41. When the trial court imposed sentence it stated:

The jury's finding was well supported by the evidence adduced at

trial. Pursuant to RCW 94A.535(3)(v) the jury was asked to decide

whether:

the crime [was] committed against a law enforcement
officer who was performing his or her official duties at the
time of the crime, and did the defendant know the victim
was a law enforcement officer.

CP 155 Instruction No. 13.

21 The jury was further instructed that a "law enforcement officer is: "any employee ofa
governmental entity whose principal duties under law are to hold in custody any person
accused of a criminal offense CP 150 Instruction No. 10. And that a person knows
or acts with knowledge with respect to a fact when: "he or she is aware of that fact... [or]
has information that would lead a reasonable person in the same situation to believe that a
fact exists...." CP 149 Instruction No. 49.

30- MahoneResponse.doe



The evidence was overwhelming evidence that defendant knew

Officer Cruz was a correction's officer and that Officer Cruz was engaged

in his official duties at the time since Officer Cruz was conducting a

security check in the jail where defendant was housed when the offense

occurred. RP 60-65, 77, 207. Defendant clearly articulated his awareness

of Officer Cruz's professional status at the time of the offense when he

stated: "That's the ... officer that placed me here...." RP 65.

If this Court is inclined to follow its Bluehorse decision, then

remand for entry of findings and conclusions would be unnecessary as the

evidence supports the jury verdict underlying defendant's exceptional

sentence. 159 Wn. App. 410. Otherwise, the Court should remand

defendant's case to the sentencing court so it can enter findings of fact and

conclusions of law pertaining to defendant's exceptional sentence. RCW

Defendant received a timely trial after properly waiving his right to

counsel and the sentencing court imposed a lawful sentence based on an

31 - MahoneResponse.doe



accurately calculated offender score. Defendant's conviction and sentence

should be affirmed. 
22

DATED: December 20, 2011

MARK LINDQUIST
Pierce County
Prosecuting Attorney

JASON RUYF

Deputy Prosecuting Attorney
WSB # 38725

zz This Court consolidated defendant's direct appeal with his personal restraint petition,
but notified the State that a response to the petition was not required. The State has
accepted the Court's invitation to refrain from filing a comprehensive response to
defendant's petition as it does not appear to raise a meritorious issue for which relief
could be granted. The petitioner claims the trial court committed reversible error when it
failed to summon him for a jury question before the jury returned its verdict. The record
establishes the jury sent its question to the court over the lunch hour at 12:52 p.m. and
returned its verdict without an answer to its question eleven minutes later at 1:03 p.m. RP
Oct. 22) 10, 13. Under CrR6.15(f)(1) the court shall notify the parties of the content of
jury questions and provide them an opportunity to comment upon an appropriate
response. However, CrR 615(f)(2) provides that once jury deliberations have begun, the
court shall not instruct the jury in such a way as to suggest the length of time a jury will
be required to deliberate. The jury returned its verdict before the court could have
reasonably summoned the parties. The only way for the court to have given the parties an
opportunity to respond would have been to force the jury to continue deliberations until it
received the additional information it had already deemed unnecessary to its verdict.
Such a response may have complied with CrR 615(f)(1) at the cost of violating CrR
615(f)(2). Since the jury reached its decision eleven minutes after asking its question
without any additional information provided by the court in violation of CrR 615(f)(1),
any conceivable error on the part of the trial court was harmless. See State v. Jasper, 158
Wn. App. 518, 543, 245 P.3d 228 (2010).
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Certificate of Service:

The undersigned certifies that on this day she delivered by it or

ABC -LMI delivery to the attorney of record for the appellant an appellant
c% his attorney true and correct copies of the document to which this certificate
is attached. This statement is certified to be true and correct under penalty of
perjury of the laws of the State of Washington. Signed at Tacoma, Washington,
on the date low.

at Sig a r
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